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 1.  TIME:  9:00   CASE#: MSC07-02765 
CASE NAME: JUANITA WILSON  VS.  WILLIAM TAISLER 
HEARING ON MOTION TO MODIFY & SET ASIDE ASSIGNMENT OF ORDER 
FILED BY SKANSKA-SHIMMICK-HERZOG 
* TENTATIVE RULING: * 
 

The Court, on its own motion, orders that the November 16, 2015 assignment order be 

set aside. Code of Civil Procedure section 706.020 provides that, with one exception not 

applicable here, the Wage Garnishment Law is the exclusive judicial method for compelling an 

employer to withhold earnings. Plaintiff’s original motion for an assignment order was granted as 

unopposed, however, upon further review the Court finds that Plaintiff’s motion for an 

assignment order of Defendant’s wages was in violation of section 706.020 and the motion 

should not have granted. Therefore, the November 16, 2015 order is hereby set aside.  

Third-party Skanska-Shimmick-Herzog’s motion to set aside assignment order is 

therefore moot.  

 

  

 2.  TIME:  9:00   CASE#: MSC07-02765 
CASE NAME: JUANITA WILSON  VS.  WILLIAM TAISLER 
SPECIAL SET HEARING ON: ORDER TO SHOW CAUSE RE CONTEMPT 
SET BY JUANITA WILSON 
* TENTATIVE RULING: * 
 

Plaintiff’s request for sanctions against Skanska-Shimmick-Herzog is denied and the 

order to show cause is discharged.  

In People v. Gonzalez (1996) 12 Cal.4th 804, the court discussed the requirement that 

an order of contempt be based on a “lawfully” issued court order. (Id. at 816-817; See also. 

Penal Code §166(a)(4) and Code of Civil Procedure §1209(a)(5).) Gonzalez made it clear that 

an order is invalid when it is in excess of the court’s jurisdiction, such as when an order is issued 

in violation of a statutory or constitutional provision. (Id. at 817.) Plaintiff points out that not all 

improperly issued orders are in excess of the court’s jurisdiction. (See, e.g. Wanke, Industrial, 

Commercial, Residential, Inc. v. Keck (2012) 209 Cal.App.4th 1151, 1177 (noting that there the 

injunction was not obtained in an unauthorized manner or in violation of statutory procedures 

and thus whether the injunction was proper was not a defense to a finding of contempt).) 

Plaintiff argues that the Court’s order was not issued in excess of its jurisdiction because 

assignment orders are permitted under §708.540. However, Plaintiff’s argument ignores that a 

wage garnishment order masquerading as an assignment order is prohibited by §706.020. As 

explained above, the November 16, 2015 assignment order was issued in violation of Code of 

Civil Procedure §706.020 and thus was issued in excess of the jurisdiction of this Court.  
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 3.  TIME:  9:00   CASE#: MSC15-01405 
CASE NAME: ROMERO  VS.  DONAHUE SCHRIBER REALTY GROUP, L.P. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DONAHUE SCHRIBER REALTY GROUP, L.P. 
* TENTATIVE RULING: * 
 
Continued to September 13, 2017 at 9:00 a.m. in Department 9.  

Each side may file and serve a supplemental brief of no more than five pages on or before 

August 31, 2017. These briefs should address the issues below and no other issues.   

(1) Was the ladder a latent or concealed hazardous condition? Provide legal authorities that 
discuss the standard for determining whether a hazard is latent or patent.   

(2) What is legal standard or test for the “practical necessity” exception (with pinpoint 
citations for this standard)? Has this exception been applied in a case since Privette?  

 

  

 4.  TIME:  9:00   CASE#: MSC16-00341 
CASE NAME: SUNNY HILLS AQUATIC CLUB  VS.  HADI ZEGHUZI 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY HADI ZEGHUZI 
* TENTATIVE RULING: * 
 
 
 Defendant Hadi Zeghuzi’s Motion for Leave of Court to File Cross-Complaint is denied 
without prejudice.   
 
 Defendant’s causes of action against Plaintiff are compulsory as they are related to the 
subject matter of the complaint and must be raised by cross-complaint. (Cal. Code of Civil 
Procedure § 426.30.) CCP § 426.30 requires the cross-complaint to be filed at the time of 
serving the answer to the complaint.   
 
 Here, Defendant filed the Answer to the FAC on May 24, 2016. Over a year later, 
Defendant seeks to file the compulsory Cross-Complaint against Plaintiff.  Defendant claims that 
the Cross-Complaint was not filed earlier because of neglect of his previous counsel. However, 
Defendant’s counsel withdrew in December of 2016.  Defendant filed this motion on July 3, 
2017, almost seven months after his counsel withdrew.   
 
 While the court retains the power to permit Defendant to file the cross-complaint, at any 
time during the course of the lawsuit, to avoid forfeiture of defendant's “related” claim, it may do 
so if Defendant is acting in good faith.  (CCP § 426.50.)    
 
 Here, this motion is not accompanied by a declaration from Defendant or prior counsel.  
It is not accompanied by a proper memorandum of points and authorities.  CRC, Rule 
3.1113(b) provides, “The memorandum must contain a statement of facts, a concise statement 
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of the law, evidence and arguments relied on, and a discussion of the statutes, cases, and 
textbooks cited in support of the position advanced.” 
 
 Even though the statutory language of CCP § 426.50 states the court “shall” grant the 
motion, the statutory terminology allows the court some modicum of discretion in determining 
whether or not a defendant has acted in good faith.  Gherman v. Colburn (1977) 72 Cal.App.3d 
544, 559. 
 
 Here, Defendant simply has not provided the court with sufficient information to make 
this determination, particularly in light of the long delay in bringing the motion.  Therefore, the 
motion is denied without prejudice.   
 

  

 5.  TIME:  9:00   CASE#: MSC16-00341 
CASE NAME: SUNNY HILLS AQUATIC CLUB  VS.  HADI ZEGHUZI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if the tentative ruling on Line 4 is not contested. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO  VS.  VALENTINE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DANIEL LEE VALENTINE 
* TENTATIVE RULING: * 
 

The demurrer of Dan Valentine to the First Amended Complaint (“FAC”) is sustained, 
with leave to amend.  Any amended complaint shall be filed and served on or before August 30, 
2017.  Counsel are directed to review and comply with CCP § 430.41 regarding any future 
demurrers.   Counsel for defendant is admonished to comply with Rule 3.1110 (f)(3) and tab his 
exhibits in any future filings with the court.  The basis for this ruling is as follows. 

 
Defendant’s Request for Judicial Notice (“DRJN”) 
 
The court grants defendant’s unopposed Request for Judicial Notice to the following 

extent.  It takes judicial notice of the deed recorded on 7/16/14.  It also takes judicial notice of 
the existence and contents of the Motion for Charging Order, the Opposition, and the Minute 
Order dated 3/24/17.   (See Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 
Cal.App.4th 97, 113-114; Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 1564-1565.) 

 
Background 
 
The FAC contains a single cause of action for fraudulent conveyance, alleging that, in an 

attempt to defraud creditors and avoid paying a June 2014, $3.7 million arbitration award that 
was later confirmed as a judgment, defendant John Valentine on July 26, 2014 transferred a 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   08/16/17 

 
 

- 4 - 

property located at 8010 Camino Tassajara, in Pleasanton, California (the “Property”) to 
irrevocable trusts established for various of his relatives.  The demurring defendant, Dan 
Valentine, is the trustee of those trusts.   

 
A transfer that is voidable as to a creditor includes one made “by a debtor . . . whether 

the creditor’s claim arose before or after the transfer was made or the obligation was incurred, if 
the debtor made the transfer . . . [w]ith actual intent to hinder, delay, or defraud any creditor of 
the debtor.”  (CC § 3439.04.)   

 
Contentions 
 
Defendant argues the FAC fails to state a cause of action because certain facts that are 

before the court in the deed attached to the FAC or in other records of which the court has taken 
judicial notice conclusively establish that John Valentine was not the transferor of the Property.  
Rather, the transferor was a limited liability company, ZLAJ Investments.  John Valentine may 
be a member or manager of ZLAJ.  However, ZLAJ is a separate entity, distinct from its 
members.  Plaintiffs may not claim otherwise, because they asserted ZLAJ is a separate entity 
when they sought a charging order against John Valentine’s interest in ZLAJ in San Diego 
County.  They are precluded now by judicial estoppel from alleging that ZLAJ is John 
Valentine’s alter ego.  Further, seeking a determination that ZLAJ is John Valentine’s alter ego 
is an attempt to impose “reverse alter ego” liability, which is not permitted in California.   
 

Analysis 
 
 In evaluating the demurrer, the court follows well-established rules:  A demurrer must be 
overruled if the complaint states a cause of action under any legal theory.  (Larson v. UHS of 
Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.)  Further, leave to amend should be 
granted, particularly on the first demurrer adjudicated by the court, unless there is no reasonable 
possibility that the complaint can be amended.  (See McDonald v. Superior Court (1986) 180 
Cal.App.3d 297, 303-304.) 
 

A. Effect of the Deed. 
 

The FAC alleges that “Defendants John L. Valentine . . . and ZLAJ Investments, LLC 
were the owners . . .” of the Property when the transfer was made.  (FAC, ¶ 5.)  This is a 
sufficient allegation to support the challenged element of the cause of action – whether the 
debtor made the transfer.  (See CC § 3439.04 (a).) 
 
 Defendants argue the court must disregard this allegation, however, because it conflicts 
with facts shown in the deed attached to the FAC.  The deed shows the sole grantor to be ZLAJ.  
(FAC, Ex. C.) 
 
 “If the allegations in the complaint conflict with the exhibits, [the court relies] on and 
accept[s] as true the contents of the exhibits. However, in doing so, if the exhibits are 
ambiguous and can be construed in the manner suggested by plaintiff, then [the court] must 
accept the construction offered by plaintiff.”  (See SC Manufactured Homes, Inc. v. Liebert 
(2008) 162 Cal.App.4th 68, 83.) 
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 The deed unambiguously lists only ZLAJ as the owner of the Property.  Therefore, the 
court accepts that allegation over the allegation of the FAC that John Valentine is also an owner 
of the Property and sustains the demurrer. 
 
 However, because the court can conceive of theories under which the language in the 
deed is not an absolute bar to a claim for fraudulent conveyance, and of other theories of relief, 
the court grants plaintiffs liberal leave to amend the complaint to allege any cause of action or 
legal theory they believe is legally warranted. (Cf. Harris v. Wachovia Mortgage, FSB (2010) 185 
Cal.App.4th 1018, 1023.) 
 

B. Judicial estoppel. 
 
 Judicial estoppel most appropriately applies when: (1) the same party has taken two 
positions; (2) the positions were taken in judicial or quasi-judicial administrative proceedings; (3) 
the party was successful in asserting the first position (i.e., the tribunal adopted the position or 
accepted it as true); (4) the two positions are totally inconsistent; and (5) the first position was 
not taken as a result of ignorance, fraud, or mistake.  (MW Erectors, Inc. v. Niederhauser 
Ornamental & Metal Works Co., Inc. (2005) 36 Cal. 4th 412, 422.)  It is an equitable doctrine, 
invoked at the trial court’s discretion, to preclude the assertion of inconsistent positions when 
permitting the same would allow a litigant to play fast and loose with the courts.  (International 
Engine Parts, Inc. v. Feddersen & Co. (1998) 64 Cal.App.4th 345, 350.)  It is not, at its core, a 
doctrine to prevent a litigant who is unsuccessful in establishing one version of the facts to 
assert another version as a fallback position. 
 
 This is all that has occurred here.  Initially, plaintiffs sought a charging order against 
John Valentine’s interest in the LLC.  They did not so much assert that the two were distinct 
legal entities as accept the picture the two presented to the world that they were.  Now, having 
been unsuccessful in obtaining that charging order they are urging the one was the alter ego of 
the other.  Defendant asserts that the San Diego court “in ruling on the motion for charging order 
. . . agreed with the position of [plaintiffs] that ZLAJ is an entity separate and distinct from [John 
Valentine].”  (Reply Brief at 4:18.)  The court disagrees.  It sees no such finding in the order of 
the San Diego court denying the motion for a charging order.  (See Ex. D to DRJN.)  
 

Further, other requirements for the application of judicial estoppel are not met.  Plaintiffs 
were unsuccessful in obtaining the charging order.  Also, the court does not view the two 
positions as totally inconsistent.  The alter ego doctrine does not deny that a separate entity was 
established.  It simply holds that under appropriate circumstances and for limited purposes the 
boundary between the individual and the entity should not be subsequently recognized by the 
courts.  (See Mesler v. Bragg Management Co. (1985) 39 Cal. 3d 290, 300 (“when a court 
disregards the corporate entity, it does not dissolve the corporation”).  Nothing about the 
arguments plaintiffs have made adversely impacts the judicial process or warrants invoking 
judicial estoppel.   
 

C. “Reverse alter ego” liability. 
 
 “Under the standard alter ego doctrine, in appropriate circumstances the corporate form 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   08/16/17 

 
 

- 6 - 

may be disregarded and the corporate veil pierced so that an individual shareholder may be 
held personally liable for claims against the corporation. Some courts have recognized a variant 
of the alter ego doctrine, called third party or ‘outside’ reverse piercing of the corporate veil, by 
which the corporate veil is pierced to permit a third-party creditor to reach corporate assets to 
satisfy claims against an individual shareholder.”  (Postal Instant Press, Inc. v. Kaswa Corp. 
(2008) 162 Cal.App.4th 1510, 1513 (“PIP”).)   
 

In PIP, the plaintiff judgment creditor brought a motion on a reverse alter ego theory to 
add a corporate defendant as an additional debtor on a judgment rendered against an individual 
shareholder.  The court said it was the first court to squarely address whether reverse alter ego 
liability can be imposed in California under such circumstances.  The court held it cannot. 

 
The court explained various flaws it found in the theory.  “[O]utside reverse piercing is 

not a logical extension of the standard alter ego doctrine but instead addresses significantly 
different concerns. Outside reverse piercing can harm innocent shareholders and corporate 
creditors, and allow judgment creditors to bypass normal judgment collection procedures.  Legal 
theories (such as agency or respondeat superior) and legal remedies (such as claims for 
conversion or fraudulent conveyance) adequately protect judgment creditors without the need to 
distort theories of corporate liability.”  (Ibid.) 

 
It is not entirely clear that PIP bars the relief that plaintiffs seek here.   In contrast to the 

conduct of the plaintiff in PIP, plaintiffs here do not seek to add ZLAJ as a judgment debtor, only 
to establish a basis to hold ZLAJ’s transfer of the Property to be Valentine’s.  Further, they are 
not attempting to utilize a summary postjudgment motion, but rather a full-fledged, independent 
suit in equity.  Plaintiffs have not attempted to “bypass normal judgment-collection procedures 
(Id. at 1520) or to use a “shortcut” (Id. at 1523), but to add to such procedures when the same 
(the motion for a charging order here) failed to work, allegedly because of deception of John 
Valentine in denying he had any ongoing involvement with ZLAJ after 2014, when in fact he did.  
(This charge of deception is not properly before the court because it is not pleaded in the 
complaint, only offered through an exhibit to the Grundon Declaration.  Except for limited 
purposes like establishing compliance with the meet and confer requirement, declarations, as 
opposed to allegations in the complaint, cannot be considered on a demurrer.) 

 
Nevertheless, the court is mindful of other concerns raised by PIP, such as that 

permitting use of a reverse alter ego theory may prejudice other creditors of an entity.  All that 
the creditor seeking to use that theory is entitled to is the value of the judgment debtor’s shares 
or LLC membership interest, not all the assets of the entity.  (See PIP, supra, 162 Cal.App.4th at 
1520, citing another case (“in ordinary piercing cases, only the assets of the particular 
shareholder who is determined to be the corporation's alter ego are subject to attachment”.) 

 
Therefore, the court rules that a reverse alter ego theory may not be used in this 

fraudulent conveyance action to establish that in law or in fact it was actually John Valentine that 
transferred the Property, unless all other theories and remedies, including but not limited to 
agency and respondeat superior, fail and/or without further order of the court; and the court 
grants liberal leave to amend to allege any or all such theories. 

 
In talking about fraudulent conveyance as an alternate and better remedy than permitting 
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reverse alter ego liability, the court in PIP plainly had in mind a fraudulent transfer made from a 
shareholder to a corporation to hinder the shareholder’s creditors, and not the situation 
potentially at issue here, which is one step removed from that – a transfer of all or of significant 
assets of an entity that is ordered or directed by the sole or controlling shareholder or member 
of the entity to hinder creditors of the shareholder or member by rendering his shares or interest 
valueless.  An action to set aside a fraudulent conveyance is the remedy when the shareholder 
transfers assets he owns directly.  The court has no doubt that it can fashion an appropriate 
remedy in the latter situation when the shareholder causes the transfer of property that he owns 
only indirectly through his ownership interest in the entity:  returning the assets to the entity to 
restore the value of the shares or membership interest.  (See Rossi v. Brown (1995) 9 Cal.4th 
688, 723 (what cannot be done directly cannot be done indirectly); CC § 3523 (“For every wrong 
there is a remedy”).  The FAC does not allege appropriate facts and legal theories to support 
this relief now, however, so the demurrer is sustained. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01837 
CASE NAME: WOODS  VS.  ANTIOCH U.S.D. 
HEARING ON MOTION TO QUASH SUBPOENAS FOR THE PRODUCTION OF 
MEDICAL RECORDS  /  FILED BY RICHARD WOODS 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 9/6/17. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01927 
CASE NAME: AGYEKUM  VS.  CANONIZADO 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY LIBRADA C. YAMAT 
* TENTATIVE RULING: * 
 
Motion to Compel granted – unopposed. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-02365 
CASE NAME: SABIN  VS.  JALPEN TRIAL, LLC 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY CAROL SABIN, TOM SABIN 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar at the request of counsel for moving party. 
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10.  TIME:  9:00   CASE#: MSC16-02365 
CASE NAME: SABIN  VS.  JALPEN TRIAL, LLC 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITION 
FILED BY CAROL SABIN, TOM SABIN 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar at the request of counsel for moving party. 
 

  

11.  TIME:  9:00   CASE#: MSC17-00067 
CASE NAME: ANDERSON  VS.  SULLIVAN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TONYA R. ANDERSON 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of counsel for moving party on 8/10/17. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE  VS.  WINGARD 
HEARING ON DEMURRER TO COMPLAINT of OYEDELE 
FILED BY JAMES WINGARD, DYAN WINGARD 
* TENTATIVE RULING: * 

 
Defendants’ demurrer is sustained, with leave to amend as stated below.  (CCP § 

430.10 (e), (f).)  Any amended complaint shall be filed and served on or before August 30, 2016.  
Counsel are directed to review and comply with CCP § 430.41 regarding any future demurrers.  
The basis for this ruling is as follows. 

 
Plaintiffs allege that they have been renting the property located at 424 Camberly Court, 

San Ramon, California (the “Property”) since 2010 relying on defendants’ agreement that 
plaintiffs could buy it and paying over-market rent to secure an option for such purpose.  
(Complaint, ¶ 5, 6.)  The complaint fails to allege whether this initial agreement is in writing or 
serves as a basis for the complaint. 

 
Plaintiffs then allege that on August 2, 2016, defendants made an offer (¶ 7), later 

described as written (¶ 8), to sell the Property to plaintiffs for $1,754,399.00 and that plaintiffs 
accepted this offer in writing.  (¶ 8.)  However, defendants later wanted more money.  When 
plaintiffs refused, defendants sought to evict plaintiffs from the Property.  (¶8, 9.)  There is now a 
current writ of possession to eject plaintiffs from the Property.  (¶ 10.) 

 
Based on these facts, the complaint asserts causes of action for: (1) Breach of Contract; 

(2) Constructive Trust; (3) Equitable Lien; (4) Specific Performance; (5) Breach of Good Faith 
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and Fair Dealing; and (6) Injunction. 
 
Defendants demur to the complaint arguing it fails to state facts sufficient to constitute a 

cause of action, is uncertain, fails to allege whether the contract is oral or in writing, and alleges 
a contract that is in violation of the statute of frauds. 

 
A contract may be alleged by attaching it, pleading its terms verbatim, or pleading its 

essential terms.  (McKell v. Washington Mutual, Inc. (2006) 142 Cal App.4th 1457, 1489; 4 
Witkin, California Procedure (5th Ed. 2008), Pleading, § 518, 519, pp. 650-651.) 

 
  Here, plaintiffs have not attached the written offer and acceptance or pleaded the terms 

of the 2016 contract verbatim.  Further, they have not adequately alleged the essential terms of 
the 2016 in light of the statute of frauds. 

 
An agreement for the sale of real property is within the statute of frauds.  (CC § 1624 

(a)(3).)  Such a contract is “invalid, unless [it], or some note or memorandum thereof, [is] in 
writing . . .”  The contract, or memorandum, may be informal.  It can consist of an exchange of 
telegrams, and thus likewise of emails.  It need not be lengthy, even when a sale of real 
property is involved.  It is sufficient so long as it contains the essential terms, which are the 
purchase price and the identities of the buyer, the seller, and the property.  (See King v. Stanley 
(1948) 32 Cal.2d 584, 588, overruled on other grounds in Patel v. Liebermensch (2008) 45 
Cal.4th 344; Breckinridge v. Crocker (1889) 78 Cal. 529. 534-535 (“A memorandum of the 
agreement is sufficient, and it may be found in one or more papers, some or all of which may be 
telegrams.”)). 

 
Here, absent attachment of the written contract or the note or memorandum thereof, the 

court cannot tell whether a sufficient writing exists.  Therefore, the court sustains the demurrers.  
(CCP § 430.10 (e), (f), (g).  Plaintiffs are given leave to amend their existing causes of action 
but, in any amendment, must attach the key writings they claim constitute, form, or confirm the 
agreements on which they are suing.   

 
Given this ruling, the court does not find it necessary to address all of defendants’ other 

arguments now.  However, the court notes that it considers the question of whether a particular 
claim constitutes a cause of action or only a remedy is of true importance principally only where 
the proper characterization may result in the dismissal of an entire complaint rather than just a 
particular cause of action or count.  The parties are ordered to have a meaningful meet and 
confer before defendants file any further demurrer. 
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13.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE  VS.  WINGARD 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY JAMES WINGARD, DYAN WINGARD 
* TENTATIVE RULING: * 
 
 Defendants’ Motion to Expunge Lis Pendens is granted.  However, defendants’ request 
for attorney’s fees is denied because the court views this as a close case and finds that plaintiffs 
have acted with substantial justification in recording the lis pendens and the circumstances 
would make the imposition of attorney’s fees and costs unjust.  (See CCP § 405.38.) 
 

A court shall order a lis pendens expunged if it “finds that the claimant has not 
established by a preponderance of the evidence the probable validity of the real property 
claim. “  (CCP § 405.32.)  “Probable validity” means “that it is more likely than not that the 
claimant will obtain a judgment against the defendant on the claim.”  (CCP § 405.3.)   The party 
who recorded the lis pendens has the burden of proof on this issue.  (CCP § 405.30.)   

 
On the evidence presented, the court finds that plaintiffs have failed to establish they will 

probably obtain a judgment against defendants on this claim.  This finding and the explanation 
that follows is binding for purposes of this motion only. 

 
While there may be a sufficient writing concerning defendants’ agreement to sell the 

Property to plaintiffs for $1,754,399, and the only essential terms for a binding agreement to sell 
real property are the price and the identities of the buyer, the seller, and the property, there are 
two other usual conditions or promises: a time to complete the purchase and the ability to pay 
the full purchase price.   

 
In the absence of an express provision to the contrary, the time for performance of a 

contract is a reasonable time.  (CC § 1657.)  What constitutes a reasonable time depends upon 
the circumstances of the particular case.  (Erskine v. Upham (1942) 56 Cal.App.2d 235, 246. 

  
Plaintiffs’ evidence does not establish that defendants agreed to let plaintiffs pay the 

purchase price whenever they wanted, even if that proved to be tens of years after defendant’s 
initial email of July 21, 2014.  The court deems it probable the trier of fact will conclude that the 
deadline ultimately given by defendants – a close of escrow by the middle of July 2016 – was a 
reasonable time.  (Ex. 3 to D. Wingard Decl., (June 15); Ex. 6 (mid-July).) 

 
Even if plaintiffs persuade the trier of fact that this deadline was later extended or 

waived, by November of 2016 plaintiffs were still requesting that defendants carry back some 
portion of the loan, which means that plaintiffs had still not demonstrated by then, more than 
three years after their agreement to it, an ability to pay the full, original purchase price, let alone 
the increased price demanded by defendants on October 2, 2016.  (See D. Wingard Decl., ¶ 22 
and Ex. 11.)   

 
Based on these facts, defendants were probably justified in revoking all offers and 

refusing to perform as of December 9, 2016, based on the failure of plaintiffs to complete the 
transaction and pay the full purchase price within a reasonable time of the original July 2014 
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offer.  Assuming the trier of fact hears no other evidence, the court concludes that plaintiffs will 
probably lose, rather than prevail, on their claim that defendants breached their agreement to 
sell plaintiffs the Property.  The motion to expunge the lis pendens is therefore granted. 
 

  

14.  TIME:  9:00   CASE#: MSL12-08197 
CASE NAME: CACH  VS.  BLAIR 
HEARING ON MOTION FOR ASSIGNMENT ORDER FOR RENTS 
FILED BY CACH, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

 

 


